STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
KELVI N D. BODLEY,
Petiti oner,
Case No. 04-3071

VS.

ORANGE COUNTY, FLORI DA CODE
ENFORCEMENT DI VI SI ON,

Respondent .

e e N N N N N N N N

RECOVMENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm ni strative hearing of this case on Cctober 26, 2004, in
Ol ando, Florida, on behalf of the Division of Adm nistrative
Heari ngs ( DOAH) .

APPEARANCES

For Petitioner: Kelvin D. Bodley, pro se
Post O fice Box 680507
O | ando, Florida 32686-0507

For Respondent: Susan T. Spradley, Esquire
Deborah L. La Fleur, Esquire
Gray Robinson, P.A
Post O fice Box 3068
Ol ando, Florida 32802

STATEMENT OF THE | SSUES

The i ssues for determ nati on are whether the Florida
Conmi ssion on Human Rel ati ons (Conm ssion or FCHR) | acks

jurisdiction under Chapter 760, Florida Statutes (2003), over



the clains in the Charge of Discrimnation because the clains
are barred by the doctrines of collateral estoppel and res
judicata; the clains are tine-barred by Subsections 760.01(1)
and (5), Florida Statutes (2003); or both.

PRELI M NARY STATEMENT

On April 7, 2004, Petitioner filed a Charge of
Discrimnation with the Comm ssion alleging that Respondent
discrimnated and retaliated against Petitioner. On July 28,
2004, the Comm ssion issued a Determnation: No Jurisdiction,
finding that the Conm ssion did not have jurisdiction over the
clainms set forth in the Charge of Discrimnation.

On August 30, 2004, Petitioner tinely filed a Petition for
Relief, by which Petitioner requested an adm ni strative hearing
to chall enge the determ nation that the Comm ssion | acked
jurisdiction over the Charge of Discrimnation. On August 31,
2004, the Comm ssion referred the matter to DOAH to conduct the
heari ng.

At the hearing, Petitioner testified, called no other
wi t nesses, and submtted 59 exhibits for admi ssion into
evidence. In addition, Respondent and Petitioner submtted 19
joint exhibits for adm ssion into evidence. Respondent called
no witnesses. The identity of the exhibits, and the rulings

regardi ng each, are set forth in the Transcript of the



adm nistrative hearing that was filed with DOAH on Decenber 27,
2004.

Respondent tinely filed a Proposed Recommended Order (PRO
on January 6, 2005. Petitioner did not file a PRO

FI NDI NGS OF FACT

1. Respondent enployed Petitioner in Respondent's Code
Enf or cenent Division as a Program Coordi nator from sonetine in
Novenber 1999, until Petitioner resigned his enploynment on
June 13, 2003. On April 2, 2002, while Petitioner was enpl oyed
wi th Respondent, Petitioner filed identical charges of
di scrimnation sinmultaneously with the Comm ssion and the United
St at es Equal Enpl oynment Qpportunity Conm ssion (EECC). The
charges alleged that Petitioner's enployer discrimnated agai nst
Petitioner on the basis of his race through disparate treatnent
in pay and pronotion, retaliated against Petitioner, and created
a hostile work environment for Petitioner.

2. The EECC assi gned case nunber 150A201984 to the charge
of discrimnation. On April 29, 2002, the EEOCC i ssued a
D sm ssal and Notice of Rights.

3. On July 26, 2002, Petitioner filed a civil action in
the United States District Court for the Mddle D strict of
Florida. The initial Conplaint and subsequent Anended Conpl ai nt
contai ned the sane all egations as those set forth in the charges

of discrimnation filed with the Comm ssion and the EEOCC. The



conplaints alleged that Petitioner's enployer violated Title VII
of the CGvil R ghts Act of 1991 and the Florida Cvil R ghts Act
by discrimnating against Petitioner on the basis of race,
t hrough disparate treatnment in pronotion and pay; by retaliating
agai nst Petitioner; and by creating a hostile work environnent.
4. On February 12, 2004, Petitioner voluntarily dism ssed
his racial harassnment clains in the federal civil case. On
March 17, 2004, the federal court entered a Sunmary Judgnent for
the enployer on all remaining clains and dism ssed Petitioner's
case with prejudice.
5. The Sunmary Judgnent expressly includes allegations of
di scrimnation through the date of Petitioner's resignation from
Orange County on June 13, 2003. On or about June 10, 2004,
Petitioner appeal ed the Sunmary Judgnent to the United States
Court of Appeals for the Eleventh Crcuit. On Septenber 30,
2004, the Eleventh Circuit affirmed the Sunmmary Judgmnent.
6. On April 7, 2004, Petitioner filed the Charge of
Di scrim nation over which the Comm ssion deternmined it has no
jurisdiction. The Charge of Discrimnation alleges inits
entirety:
| believe | have been discrimnated agai nst
pursuant to Chapter 760 of the Florida G vil
Ri ghts Act, and/or Title VII of the Federal
Cvil Rghts Act, and/or the Age
Di scrimnation in Enploynment Act, and/or the

Anericans with Disabilities Act as
appl i cabl e:



Joi nt Ex.

Once | filed a discrimnation conplaint
(EECC # 150A201984) | was retaliated against
and subjected to disparate treatnent because
of my race (Black). Specifically, | was
subjected to different ternms and conditions,
denoted and unfairly disciplined. Once |
filed ny conplaint I was not invited to
attend bi -weekly senior staff neetings and
nmy job duties were di mnished and reassi gned
to other staff. |In addition, the entire
Citizen Coordination Section which

supervi sed was elimnated and | was
transferred to another Division in a
position that had non-supervisory status.
The position provided no opportunity for
pronotion and had mnimal job duties. | was
unjustifiably given a witten reprimnd for
rude behavi or and bei ng absent w t hout
proper notification. After | grieved the
reprimand it was reduced to an oral warning.
One non-African American supervisor received
numer ous pay increases and unwarrant ed
pronotions. Eventually, he surpassed ne in
sal ary. Another non-African American
supervi sor was paid at a higher salary than
nmysel f, but did not qualify for the position
and falsified the enpl oynent application. |
filed a conplaint with the Orange County

O fice of Professional Standards but they
failed to conduct a fair and thorough
investigation. Once | filed ny conplaint |
was subjected to racial discrimnation,
retaliation and subjected to a hostile
wor ki ng envi ronnment from vari ous nmenbers of
County Adm ni stration which defanmed ny
character and good nane after working in
County government for six years; thus
purposely ruining ny career to serve as a
public servant in Orange County government.
Utimately, | was constructively discharged
on June 13, 2003.

18.



7. The Conm ssion investigated Petitioner's allegations in
t he Charge of Discrimnation. The Conm ssion provided
Petitioner with an opportunity to explain how the allegations
differed fromthe matters that the federal court disposed of in
the Summary Judgnent. Petitioner responded to the Conm ssion in
a tinely manner.

8. On July 28, 2004, the Conm ssion determned that it did
not have jurisdiction over the clains in the Charge of
Discrimnation. 1In relevant part, the Comm ssion specifically
st at ed:

1. The Respondent is an enployer within the
nmeani ng of one or nore of the follow ng
laws: (a) the Florida Cvil R ghts Act of
1992, as anended, 8760, Florida Statutes
(2002); (b) Title VIl of the Cvil Rights
Act of 1964, as anended; (c) the Age in

Di scrimnation in Enploynent Act (ADEA);
and/or (d) the Americans with Disabilities

Act (ADA), however, all jurisdictional
requi rements for coverage have not been net.

2. Federal case lawinterpreting Title VII
is applicable to cases arising under the
Florida Cvil Rights Act because the Florida
act was patterned after the federal civil
rights laws. Florida State University v.
Sondel, 685 So. 2d 923, 925 (Fla. 1st DCA
1996) .

3. On or about May 17, 2004, the Mddle
District of Florida, Ol ando D vision,

deci ded t he Conpl ainant's cl ai ns agai nst
Respondent for discrimnation and
retaliation on summary judgnent and

dism ssed all clains with prejudice. The
failure to pronote clai mwas di sm ssed for
failure to exhaust adm nistrative renedies.



Conpl ai nant' s conpl ai nt consi sts of
substantially the same clains decided by the
civil court.

4. A dismssal of clains with prejudice is
a final order. See Kobluer v. Goup
Hospitalization and Medi cal Services, Inc.,
954 F. 2d 705 (11th Gr. 1992). As such
the appellate court has jurisdiction to
deci de such issues. 1d. See also Solar v.
Merit Systens Protection Bd., 600 F. Supp.
535 (D.C. Fla. 1985). The Conmi ssion does
not have the authority to re-investigate and
re-deci de issues that were decided by the
civil court, even if the reason for

di sm ssal was failure to exhaust

adm ni strative renedies. See DOAH Docket
Sheet filed 9-1-04.

9. The Charge of Discrimnation and Petition for Relief in

this proceeding do not allege any acts or violations that were
not raised in, and ruled on, by the federal court in prior
litigation. Several of the allegations refer to matters that
occurred nore than 365 days before the filing of the Charge of
Di scrimnation on April 7, 2004, including allegations contained
in the charges of discrimnation that Petitioner filed
simul taneously with the Comm ssion and EEOCC on April 1, 2002.
O her allegations of discrimnation, hostile work environnent,
and retaliation through June 13, 2003, when Petitioner resigned
fromhis enploynent with Respondent, are included in the Amended
Complaint filed in federal court.

10. It is undisputed that the allegations in this

proceedi ng concerning denotion and transfer to a non-supervisory



position refer to a transfer to Respondent's Nei ghborhood
Services Division on June 16, 2003. The Summary Judgnent
expressly states that the Nei ghborhood Services Division
"transfer has al so beconme a part of this suit.”™ The Sunmmary
Judgnent notes that the transfer to the Nei ghborhood Services
Division is an incident of retaliation alleged by the enpl oyee
and ruled that the transfer was not retaliatory.

11. Petitioner included the transfer in his Initial Brief
to the United States Court of Appeals for the Eleventh Crcuit
and al so argued that the elimnation of his duties, his
exclusion fromkey neetings, and the closing of the G tizen
Coordi nati on Section that he had supervised all supported his
retaliation claim The order affirmng the Summary Judgnent
considered the issue of the alleged retaliatory transfer, the
elimnation of Petitioner's job duties over tine, and an
al l egedly unwarranted witten reprinmand, and determ ned there
was no retaliation.

12. The Charge of Discrimnation in this proceedi ng
alleges, in relevant part, that the elimnation of the Gtizen
Coordi nation Section that Petitioner had supervi sed was
discrimnatory and/or retaliatory. The order affirm ng the
Summary Judgnent considered the issue of the elimnation of

Petitioner's job duties over tinme and did not find retaliation.



13. It is undisputed that the allegations in the Charge of
Discrimnation in this proceeding refer to a witten reprimnd
i ssued by Petitioner's supervisor in March 2003. The witten
reprimand was part of the federal litigation, including the
enpl oyee' s Statenent of Facts in Response to Orange County's
Motion for Summary Judgnent and in the enpl oyee's supporting
exhibits. The order affirmng the Summary Judgnent specifically
referred to the witten reprinmand and did not determ ne that the
reprimand constituted retaliation. Moreover, neither DOAH nor
t he Comm ssion has statutory authority to consider allegations
concerning the witten reprimand because those all egations
i nvol ve acts that occurred nore than one year before the filing
of the Charge of Discrimnation within the nmeaning of
Subsection 760.11(1), Florida Statutes (2003).

14. It is undisputed that allegations in the Charge of
Discrimnation in this proceedi ng concerning disparate pay for
two non-African Anerican supervisors referred to higher pay for
supervisors, identified in the record as M. Robert Hldreth and
M. Ed Caneda, that occurred in March 2002. The federal civi
court previously analyzed Petitioner's clains of pay disparity
related to both supervisors. The court found that Petitioner
was not simlarly situated to either supervisor.

15. The Charge of Discrimnation in this proceedi ng

al | eges that Respondent subjected Petitioner to a hostile



wor ki ng envi ronnment when various nmenbers of the Orange County
Adm ni stration defaned Petitioner's character and good nane.
Petitioner fully addressed the allegations of harassnent and
hostile work environnent in his response to the notion for
summary judgnent in federal court. Petitioner stipulated to a
dism ssal with prejudice of his hostile work environnment cl ains,
and the federal court ruled that Orange County was the
prevailing party on Petitioner's clains for hostile work

envi ronnment .

16. It is undisputed that the Charge of Discrimnation in
this proceedi ng does not contain any allegations concerning the
failure to pronote Petitioner. However, Petitioner did raise
this issue and litigated the issue in federal court.

17. The federal court ruled that Petitioner did not
exhaust his admnistrative renedi es concerning allegations that
Respondent failed to pronote Petitioner and that the claimarose
in January 2002, prior to date when Petitioner filed
sirmul taneous clains with the EECC and FCHR. Mre than two years
passed before Petitioner filed the Charge of Discrimnation in
this proceeding. Accordingly, Petitioner's claimof pronotion
discrimnation falls outside the statutory one-year filing
requi renent prescribed in Subsection 760.11(1), Florida Statutes

(2003). In any event, the claimthat Respondent failed to
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pronote Petitioner is not a new issue that was beyond the scope
of the Summary Judgnent.

18. It is undisputed that allegations in the Charge of
Discrimnation in this proceeding concerning the alleged failure
of Respondent's O fice of Professional Standards (OPS) to
conduct a fair and thorough investigation of his discrimnation
conplaint referred to an investigation into Petitioner's
conplaint in March 2002. OPS issued its final report on July 3,
2002, approximately 21 nonths before Petitioner filed the
Charge of Discrimnation in this proceeding. Accordingly, the
conpl ai nts about the OPS investigation fall outside the
statutory one-year filing requirenent set out in Subsection
760.11(1), Florida Statutes (2003).

19. The federal litigation included identical allegations
concerning the OPS investigation. During the federal case,
Petitioner's attorney deposed M. WIIliam More, the nmanager of
OPS, and questioned M. Moore extensively about the way OPS
investigated Petitioner's conplaint. In response to the notion
for summary judgnent, Petitioner specifically clainmed that the
i nvestigation undertaken by OPS was unfair and discrimnatory.
The conplaint in the Charge of Discrimnation in this proceeding
is not a newissue or claim but is identical to the issue

litigated in federal court.
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20. Allegations in the Charge of Discrimnation that
Respondent excluded Petitioner fromkey neetings refer to events
in Septenber 2001. The sane allegations were litigated in
federal court. Petitioner outlined his allegations to the
federal court that allegedly showed his exclusion from key
nmeetings. Petitioner also appeal ed the issue of exclusion to
the appellate court. The Charge of Discrimnation presents no
new i ssue, and the issue falls outside the one-year filing
requi renent in Subsection 760.11(1), Florida Statutes (2003).

21. It is undisputed that the allegation in the Charge of
D scrim nation that Respondent constructively discharged
Petitioner, refers to being denoted, reprimnded, excluded from
nmeetings, and transferred to the Nei ghborhood Services Division.
The all egation of constructive discharge is not a new claim but
is the same claimthat was litigated in federal court.

CONCLUSI ONS OF LAW

22. DOAH has jurisdiction to determ ne whether the
Commi ssion has jurisdiction in this proceeding. 88 120.57(1)
and 760.11(7), Florida Statutes (2003). DQAH has jurisdiction
over the parties. DQOAH provided the parties wth adequate
notice of the adm nistrative proceedi ng.

23. At the hearing, the ALJ admtted all of the exhibits,
with the exception of Petitioner's Exhibits nunbered 1.57 and

1.58, into evidence for the limted purpose of determning if

12



the allegations raised in the Charge of Discrimnation are new
clainms that were not before the federal court. The ALJ did not
admt any exhibits to prove a specific allegations of

di scrim nati on.

24. The ALJ reserved ruling on Petitioner's Exhibits 1.57
and 1.58 for disposition in this Reconmended Order. The
objections to the admssibility of Petitioner's Exhibits 1.57
and 1.58 are sustained. Each of the exhibits relates to clains
filed by other enployees or forner enployees of Respondent.
Each is dated June 29, 2004, nore than one year after Petitioner
resigned his enploynment with Orange County and al nost three
nmont hs after the date of the Charge of Discrimnation in this
proceeding. Each is offered solely to show bad character or
propensity on the part of Respondent to retaliate against other
enpl oyees.

25. The burden of proof is generally on the party

asserting the affirmative of the issue. Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla 1st

DCA 1981); Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla 1st DCA 1977), cert. denied, 370

So. 2d 458 (Fla. 1979). Petitioner must show that the Charge of
Discrimnation in this proceeding raises new clainms that were
not litigated in federal court. For reasons stated in the

Fi ndi ngs of Fact, Petitioner has not net his burden of proof.

13



26. The doctrine of collateral estoppel bars Petitioner's
clainms. Collateral estoppel is a judicial doctrine that
prevents identical parties fromre-litigating issues that have
al ready been decided. The doctrine of collateral estoppel

applies to adm nistrative proceedings. Hays v. State of

Fl ori da, Departnent of Business Regul ations, Division of Pari-

Mut ual Wagering, 418 So. 2d 331 (Fla. 3d DCA 1982). The purpose

of collateral estoppel is to bring finality to disputes.

27. The parties and issues in this proceeding are
identical to those litigated in federal court. The issues in
this proceeding were fully litigated and determ ned in a contest
that resulted in a final decision by the federal courts.

Departnent of Health and Rehabilitative Services v. B.J.M, 656

So. 2d 906 (Fla. 1995); Mbil QI Corp. v. Shevin, 354 So. 2d

372 (Fla. 1977).

28. The dism ssal with prejudice of Petitioner's
discrimnation and retaliation clainms on summary judgnment was a
final order by a federal court of conpetent jurisdiction. See,

e.g, Kobluer v. Goup Hospitalization and Medi cal Services,

Inc., 954 F.2d 705, 708 (11th Gr. 1992) (district court's
di smi ssal of a case for failure to exhaust adm nistrative
remedies is a final order). Petitioner can not nowre-litigate

the sane clains through the state adnministrative process.

14



29. The doctrine of res judicata al so precludes Petitioner

fromusing the adm nistrative process to revisit the sanme claim
bet ween the sane parties on the sane cause of action. See

Bertone v. Wnn-Dixie Stores, Inc., 1997 Fla. Div. Adm Hear.

LEXI' S 5695 (Recommended Order Dec. 11, 1997) (federal case filed
for sexual harassnent and retaliation barred petitioner from

bri ngi ng separate state adm ni strative proceeding for sane
claim. Even if Petitioner were to raise an issue in the

adm ni strative proceeding that was not addressed in federal

court, the doctrine of res judicata precludes Petitioner from

rai sing such an issue if the issue were known to Petitioner and
coul d have been raised during the federal litigation. See

Fl ori da Departnent of Transportation v. Juliano, 801 So. 2d 101,

105 (Fla. 2001). The final judgment of the federal court on the
nmerits of the sane cause of action between the sane parties is
conclusive as to every matter that m ght have been litigated and

determned in that action. See State of Florida v. MBride, 848

So. 2d 287, 290 (Fla. 2003).

30. Subsection 760.11(1), Florida Statutes (2003),
requires Petitioner to file the Charge of Discrimnation in
this proceeding within 365 days of the alleged violation.

Subsection 760.11(1) is a statute of limtations. See G eene V.

Sem nole Electric Coop., Inc., 701 So. 2d 646, 648 (Fla. 5th DCA

1997). New clains of discrimnation or retaliation, if any,

15



that occurred nore than 365 days prior to the date that
Petitioner filed the Charge of Discrimnation in this proceeding
are time-barred under Subsection 760.11(1), Florida Statutes
(2003).

31. The Commission did not retain jurisdiction over the
first charge of discrimnation during the federal |itigation.
VWhen Petitioner filed his civil conpliant wwth the federal
district court on July 26, 2002, it divested the Comm ssion of

jurisdiction over all related matters. See Sweeny v. Florida

Power and Light Co., 725 So. 2d 380 (Fla. 3d DCA 1998) (civil

conpl ai nt di vested Conm ssion of jurisdiction).
32. The Commission's jurisdiction over the first charge of
discrimnation was not tolled during the federal |awsuit. See,

e.g., Farancz v. St. Mary's Hospital, Inc., 585 So. 2d 1151,

1152 (Fla. 4th DCA 1991) and Ross v. Jim Adans Ford, Inc., 871

So. 2d 312, 313 (Fla. 2d DCA 2004) (admi nistrative process under
Chapter 760 does not toll the limtations period). Rather, the
Commi ssion correctly determ ned that it does not have
jurisdiction over the subject matter of this proceeding.

33. Respondent is not entitled to recover attorney's fees
and costs pursuant to Subsection 760.11(7), Florida Statutes
(2003). The cases cited by Respondent involve litigation on the
merits of alleged discrimnation rather than a determ nation of

jurisdiction. Even if Respondent were entitled to fees and

16



costs, Respondent did not submt evidence of the amount of fees
to which it is entitled or the reasonabl eness of the clained
anount. Moreover, Petitioner had no opportunity during the
hearing to refute Respondent's claim the amunt of fees and
costs, or the reasonabl eness of that anount.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMVENDED t hat the Conm ssion enter a Final O der
dism ssing this proceeding for the reasons stated in this

Recommended Order.
DONE AND ENTERED t his 25th day of January, 2005, in

Tal | ahassee, Leon County, Flori da.

P

DANI EL MANRY

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of January, 2005.
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COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Susan T. Spradley, Esquire
Deborah L. La Fleur, Esquire
Gray Robinson, P.A

Post O fice Box 3068

Ol ando, Florida 32802

Kel vin D. Bodl ey
Post O fice Box 680507
Ol ando, Florida 32686-0507

Ceci | Howard, General Counsel

Fl ori da Commi ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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